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provision did not give the corporation the authority to recover other 
costs and expenses beyond those specifically related to the common 
elements and/or all other units. The Court essentially said that the 
legal costs (at least in that case) didn’t fall within the wording of the 
indemnification provision.

This is a particularly noteworthy decision, because, as noted above, 
many condominium declarations have indemnification provisions 
that contain similar wording to the wording in CCC No. 28’s indem-
nification provision. Based on the Wexler decision, such a provision 
will only apply to losses, costs, damages, injuries, or liability caused 
by an act or omission of the owner with respect to the common ele-
ments and/or units. Accordingly, the standard language used in many 
indemnification provisions in Ontario may only be sufficient to re-
cover costs and expenses that relate to the “common elements and/
or all other units” and the concern is that some costs may not qualify.

As a result, condominiums may want to consider amending their 
declarations to replace these indemnification provisions with clearer 
indemnification provisions.

This is especially so in light of coming changes to the Condominium Act. 
The anticipated amendment to section 7(4) of the Condominium Act 
will state that a condominium declaration may specify the common 
expenses of the condominium and the circumstances that may result 
in the addition of any amount to the contribution to the common 
expenses payable for the owner’s unit to indemnify or compensate the 
condominium. These changes will confirm that a condominium may 
only add costs it incurs to the common expenses for a unit when the 
declaration clearly permits such a chargeback. As such, condomini-
ums will only be entitled to seek indemnification from a unit owner 
through common expenses when the declaration clearly so permits. 
A provision in the By-laws or Rules does not appear to be sufficient, 
except where this is otherwise authorized by the Act.

Further, the coming amendments will also provide a new process 
for unit owners to challenge any costs or expenses added to their  
common expenses as a “chargeback”. Currently, the only process 
available for a unit owner to challenge a chargeback is through the 
Courts. When the new amendments come into force, a unit owner 
will be able to challenge a chargeback by way of Application to the 

Condominium Authority Tribunal – CAT – for quite modest fees. 
Furthermore, condominium corporations generally won’t be able to 
recover legal costs of the CAT process (i.e. if the corporation seeks 
assistance from legal counsel to respond to the owner’s Application).

As a result, unit owners will have an accessible and inexpensive pro-
cess available to challenge certain costs that that have been charged 
to their common expenses. When challenging certain costs that have 
been charged back to their common expenses, unit owners may try to 
rely on the Wexler decision and section 7(4) of the amended Condo-
minium Act that together MIGHT be taken to confirm that the typi-
cal language used in condominium indemnification provisions does 
not indemnify the condominium from all costs and expenses it incurs 
to enforce the Act, Declaration, By-laws and Rules.

Overall, it is important for condominiums to consider amending 
their indemnification provision to carefully outline the costs and  
expenses that the condominium may charge back to the unit owner’s 
common expenses. In particular, if a condominium wishes to recover 
fees such as administrative fees, additional management fees and/
or legal fees related to violations of the Act, Declaration, By-laws or 
Rules (by adding such amounts to the owner’s common expenses), it 
is a good idea to ensure that the indemnification provision contained 
in the declaration clearly permits such chargebacks. While amend-
ing a condominium’s declaration will not allow the condominium to 
avoid the new process when a unit owner challenges a cost or expense, 
it will certainly give the condominium a better chance of success in 
recovering such costs and expenses. n
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